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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
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CARLOS BERARDO LOPEZ,
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NO. 46719-2019
CANYON COUNTY NO. CR-2016-9817

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Carlos Berardo Lopez agreed to plead guilty to felony
possession of a controlled substance and misdemeanor eluding a police officer.

For the

possession of a controlled substance count, the district court imposed a unified sentence of seven
years, with three years fixed, suspended the sentence, and placed Mr. Lopez on probation for a
period of three years. Mr. Lopez later admitted to violating his probation, and the district court
revoked his probation, executed the sentence, and retained jurisdiction.

After Mr. Lopez

participated in a "rider," the district court relinquished jurisdiction. Mr. Lopez filed an Idaho
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Criminal Rule 35 (Rule 35) motion for a reduction of sentence, which the district court denied.
On appeal, Mr. Lopez asserts the district court abused its discretion when it relinquished
jurisdiction, and when it denied his Rule 35 motion.

Statement of the Facts & Course of Proceedings
A Caldwell Police Department officer, having been advised to be on the lookout for a
truck driven by a known gang member and wanted felon, saw a truck matching the description
and with no license plates. (See Presentence Report (hereinafter, PSI), p.3.) 1 The officer tried to
conduct a traffic stop, but the truck accelerated, ran through a stop sign, and drove over the speed
limit in a residential zone. (See PSI, p.3.) After the truck hit a curb, the driver left the truck and
ran away from the officer. (See PSI, p.3.) The officer pursued the driver on foot and grabbed
him. (See PSI, p.3.) Other officers arrived, and the driver identified himself as "Hilario Lopez,"
and later as "Carlos Hilario Lopez." (See PSI, p.3.) An officer located a DMV record for the
driver, Mr. Lopez, who had a suspended license. (See PSI, p.3.) On his person, officers found
several pills and a small clear plastic baggie containing a white crystal substance. (See PSI, p.3.)
Near where Mr. Lopez had been seen running, officers also found a baggie with a green leafy
substance inside that later tested presumptively positive for marijuana, as well as a small clear
plastic baggie with crystal like residue inside. (See PSI, p.3.)
Officers searched the truck, finding a glass pipe with residue, more baggies, Mr. Lopez's
pay stub, and a silver metal object containing a green leafy substance. (See PSI, p.4.) Mr. Lopez
stated he ran because he was scared and did not want to get into trouble, and admitted to using
methamphetamine and marijuana in the days before the incident. (See PSI, p.4.) Mr. Lopez
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All citations to "PSI" refer to the 81-page PDF version of the Presentence Report and
its attachments.
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further advised that he was affiliated with a neighborhood gang in Los Angeles. (See PSI, p.4.)
Officers found a large folding knife and an empty bottle labeled with a prescription to another
person in Mr. Lopez’s pockets. (See PSI, p.4.)
The State charged Mr. Lopez by Information with one count of possession of a controlled
substance, felony, I.C. § 37-2732(c)(1), one count of eluding a police officer, misdemeanor,
I.C. § 49-1401(1), one count of driving with an invalid driver’s license, misdemeanor, I.C. § 49301(1), one count of possession of a controlled substance, misdemeanor, I.C. § 37-2732(c)(3),
and one count of possession of drug paraphernalia, misdemeanor, I.C. § 37-2734A. (R., pp.2729.) Pursuant to a plea agreement, Mr. Lopez agreed to plead guilty to amended charges of
felony possession of a controlled substance and misdemeanor eluding a police officer.
(R., pp.30-47.) For the possession of a controlled substance count, the district court imposed a
unified sentence of seven years, with three years fixed, suspended the sentence, and placed
Mr. Lopez on probation for a period of three years.2 (R., pp.73-76.)
About one and one-half years later, the State filed a Petition for Probation Violation
alleging Mr. Lopez had violated the terms of his probation. (R., pp.80-81.) Mr. Lopez later
admitted to violating his probation by being arrested for misdemeanor possession of
paraphernalia and misdemeanor injury to a child, not being employed, using controlled
substances, not reporting his supervising officer, not paying his monthly supervision fee, and not
completing his community service hours. (Tr., p.5, L.17 – p.11, L.14; see R., pp.82-86, 106-07.)
The parties both recommended that the district court retain jurisdiction. (Tr., p.12, L.5 – p.16,
L.3.) The district court revoked Mr. Lopez’s probation, executed the sentence, and retained
jurisdiction. (R., pp.109-10.)
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Mr. Lopez participated in a "rider," and rider program staff recommended the district
court consider relinquishing jurisdiction. (PSI, pp.64-71.) The district court then relinquished
jurisdiction without conducting a hearing. (R., pp.111-12.)
Mr. Lopez filed a Notice of Appeal timely from the district court's Order Relinquishing
Jurisdiction. (R., pp.123-26.)
Mr. Lopez also filed a Motion for Reconsideration of Sentence Pursuant to Idaho
Criminal Rule 35. (R., pp.113-17.) The district court subsequently issued an Order Denying
Motion for Reconsideration of Sentence Pursuant to Idaho Criminal Rule 35. (R., pp.132-36.)

ISSUES
I.

Did the district court abuse its discretion when it relinquished jurisdiction?

II.

Did the district court abuse its discretion when it denied Mr. Lopez's Idaho Criminal
Rule 35 Motion for a reduction of sentence?

ARGUMENT
I.
The District Court Abused Its Discretion When It Relinquished Jurisdiction
Mr. Lopez asserts that the district court abused its discretion when it relinquished
jurisdiction. An appellate court reviews a district court's decision to relinquish jurisdiction for
an abuse of discretion.

State v. Merwin, 131 Idaho 642, 648 (1998).

The district court's

discretion in deciding whether to relinquish jurisdiction is not limitless. State v. Rhoades, 122
Idaho 837, 837 (Ct. App. 1992).
When this Court reviews an alleged abuse of discretion by a trial court the
sequence of inquiry requires consideration of four essentials. Whether the trial
2

For the eluding a police officer count, the district court imposed ninety-eight days in jail, with
credit for ninety-eight days served. (R., p.60.)
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court: (1) correctly perceived the issues as one of discretion; (2) acted within the
outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by
the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). The principal purpose of retained
jurisdiction is to provide a period of evaluation of the offender’s potential for rehabilitation and
suitability for probation. State v. Petersen, 149 Idaho 808, 812 (Ct. App. 2010).
Here, the district court abused its discretion when it relinquished jurisdiction, because
Mr. Lopez’s performance on his rider demonstrated his high potential for rehabilitation and
suitability for probation. Outside his verbal and written warnings, as well as the incident where
he lied to staff and forged a property inventory sheet regarding some winter gloves that were not
his (see PSI, pp.66-67), Mr. Lopez’s overall performance on the rider was good.

While

Mr. Lopez exhibited problematic thinking in the second half of his Cognitive-Behavioral
Interventions for Substance Abuse (CBI-SA) programming, he “started with what appeared to be
prosocial behavior,” and his facilitator initially “noted that he was holding other members
accountable.” (See PSI, p.67.) As for the Thinking for a Change (T4C) programming, before
Mr. Lopez was “removed from our institution based on his behavior,” he nearly completed that
program. (See PSI, pp.67-68.)
Mr. Lopez did complete the Dairy Safety and Skills Training Class.

(PSI, p.68.)

According to rider program staff, Mr. Lopez “completed all the instructional videos and related
quizzes with high scores,” and also “passed the comprehensive final exam, posted the weekly
forums on Moodle, and created an extensive research project on a specific dairy topic.” (PSI,
p.68.) Further, “His high level of student behavior complimented the whole class.” (PSI, p.68.)
Additionally, Mr. Lopez completed Cardiovascular Pulmonary Resuscitation (CPR)/First
Aid during the rider. (PSI, p.68.) “He viewed all of the educational videos from Medic First
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Aid, worked in a group to complete a study worksheet, passed the final exam, and demonstrated
the proper technique for chest compressions, recovery position, use of an Automated External
Defibrillator (AED), and Epi-Pen." (PSI, p.68.) Rider program staff reported Mr. Lopez "was
an active participant in class and attended all sessions to complete this course." (PSI, p.68.)
Considering Mr. Lopez's overall performance on the rider demonstrated his high
potential and rehabilitation and suitability for probation, and in light of the other information
above, the district court abused its discretion when it relinquished jurisdiction.

II.
The District Court Abused Its Discretion When It Denied Mr. Lopez's Rule 35 Motion For A
Reduction Of Sentence
Mr. Lopez asserts that the district court abused its discretion when it denied his Rule 35
motion for a reduction of sentence, in view of the new and additional information presented in
support of the motion.

"A motion to alter an otherwise lawful sentence under Rule 35 is

addressed to the sound discretion of the sentencing court, and essentially is a plea for leniency
which may be granted if the sentence originally imposed was unduly severe." State v. Trent, 125
Idaho 251,253 (Ct. App. 1994) (citation omitted). "The denial of a motion for modification of a
sentence will not be disturbed absent a showing that the court abused its discretion." Id. "The
criteria for examining rulings denying the requested leniency are the same as those applied in
determining whether the original sentence was reasonable."

Id.

"If the sentence was not

excessive when pronounced, the defendant must later show that it is excessive in view of new or
additional information presented with the motion for reduction." Id.
Mr. Lopez asserts his sentence is excessive in view of the new and additional information
presented in support of the motion. For example, the Rule 35 motion asserted Mr. Lopez "was
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not made aware of the contents of the APSI prior to it being sent to the Court,” and thus he “did
not have an adequate opportunity to refute or explain the Addendum’s contents to the court or
those persons who authored the Addendum.” (R., p.114.) Mr. Lopez also asserted “the IDOC
failed to follow it[s] usual protocol of issuing Infractions, DORs and Behavior Contracts, thus
preventing Defendant from having sufficient notice that he needed to improve his conduct or risk
the IDOC sending a negative report to the Court.” (R., pp.114-15.)
Moreover, Mr. Lopez asserted that he “felt that he was being singled out while in IDOC
custody,” with that discrimination the result of IDOC staff believing he had ties to organized
gangs, and his pending charge of Riot in Canyon County No. CR14-18-16654. (R., p.115.)
According to Mr. Lopez, that discrimination manifested through staff members telling him to:
“Grow out his hair (because very short hair is perceived to be part of gang involvement)”; and
“Not talk to certain persons (because these other persons belonged to a gang).” (R., p.115.)
Mr. Lopez also asserted a child protection case for his daughter was started just before he
was incarcerated in the present case. (R., p.115.) He asserted that he “only has a fifteen (15)
month time limit before federal guidelines required the State of Idaho to initiate termination
proceedings,” and he “cannot reunify with his daughter while he is in the custody of the IDOC.”
(R., p.115.)
In view of the above new and additional information presented in support of the Rule 35
motion, Mr. Lopez’s sentence is excessive. Thus, the district court abused its discretion when it
denied Mr. Lopez’s Rule 35 motion for a reduction of sentence.
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CONCLUSION
For the above reasons, Mr. Lopez respectfully requests that this Court reduce his sentence
as it deems appropriate.
DATED this 6th day of May, 2019.

/s/ Ben P. McGreeyy
BEN P. MCGREEVY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 6th day of May, 2019, I caused a true and correct copy
of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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